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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).)  
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 

 
 

 

 1.  TIME:  9:00   CASE#: MSC14-00760 
CASE NAME: MARIA BUSTAMANTE VS. ALICE PONTI 
HEARING ON MOTION TO/FOR EXTENSION FOR SUBMISSION OF DEFAULT 
DOCUMENTS FILED BY MARIA BUSTAMANTE 
* TENTATIVE RULING: * 
 
The motion for continuance is granted.  Plaintiff is given until July 31, 2017 in which to (1) file a 
dismissal against all settling defendants, and (2) file proof of service of process against Steve 
Castor and file papers seeking entry of default against him.  The Court will check for compliance 
on September 1, 2017.  No further court appearances are set at this time. 
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 2.  TIME:  9:00   CASE#: MSC14-02070 
CASE NAME: KING VS. DIABLO VILLA APARTMENTS 
HEARING ON MOTION FOR SANCTIONS AGAINST EDUARDO ROBLES 
FILED BY ALLISON KING 
* TENTATIVE RULING: * 
 
The motion for sanctions is granted.  The “Notice of Lien of Prior Handling Attorney”, filed on or 
about September 7, 2016 by Eduardo Robles, is ordered expunged.  Sanctions are awarded 
against Robles, payable to the Law Offices of Ben Glen, P.C., in the amount of $2,926.40. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01142 
CASE NAME: GENERAL PLUMBING SUPPLY VS. FEDERAL SOLUTIONS GROUP 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY FEDERAL SOLUTIONS GROUP 
* TENTATIVE RULING: * 
 
Moving Counsel must appear in person.  CourtCall is not acceptable unless moving counsel 
intends to withdraw the motion.  It is necessary to speak with moving counsel in camera to 
ascertain whether the asserted conflict represents a legitimate basis for withdrawal.  
Other counsel, if they wish to appear, may do so by CourtCall. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01171 
CASE NAME: DEL BECCARO VS. O'HANRAHAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DR. RAMIRO MIRANDA, et al. 
* TENTATIVE RULING: * 
 
This motion was continued by stipulation. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY AMBER MASON 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for leave to file a first amended complaint is granted.  Plaintiff may file a First 
Amended Complaint that conforms to the proposed First Amended Complaint attached as 
Exhibit 1 to the Cloyd Declaration filed 4/4/17.  
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 6.  TIME:  9:00   CASE#: MSC17-00049 
CASE NAME: HUPPERT VS. A. TAMAM CONSTRUCTION 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION 
FILED BY A. TAMAM CONSTRUCTION 
* TENTATIVE RULING: * 
 
            Defendants A. Tamam Construction and Amos Taman’s Motion to Compel Arbitration is 
denied. 
 

“A petition to compel arbitration 'is in essence a suit in equity to compel specific 
performance of a contract.' [Citations.]” (Rosenthal v. Great Western Fin. Securities Corp. 
(1996) 14 Cal.4th 394, 411.)   
 
 On July 20, 2015, Defendants entered into a Home Improvement Contract with Plaintiff 
Clara Huppert, an 86-year-old woman, reportedly in declining physical and mental health. 
Plaintiffs filed this action alleging Defendants breached the contract by failing to complete the 
work as contracted, overcharging for the work beyond industry standards, and generally taking 
advantage of Plaintiff’s condition. The printed contract form contained an arbitration provision. 
Defendants seek to compel arbitration and stay the court action. 
 
 Defendants bring this Motion to Compel Arbitration and Stay Action pursuant to Cal. 
Code of Civil Procedure §§ 1281.2 and 1281.4.  CCP § 1281.2 creates a summary proceeding 
for resolving these petitions. In this summary proceeding, the trial court sits as a trier of fact, 
weighing all the affidavits, declarations, and other documentary evidence, as well as oral 
testimony received at the court's discretion, to reach a final determination.  (Engalla v. 
Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972.) 
 
 The trial court's first task is to determine whether the parties have in fact agreed to 
arbitrate the dispute.  “‘This determination involves two considerations: (1) whether there is a 
valid agreement to arbitrate between the parties; and (2) whether the dispute in question falls 
within the scope of that arbitration agreement.’ [Citation.] [Citations.]” (Bruni v. Didion (2008) 160 
Cal.App.4th 1272, 1283.)   
 
 “Because the existence of the agreement is a statutory prerequisite to granting the 
petition, the petitioner bears the burden of proving its existence by a preponderance of the 
evidence. If the party opposing the petition raises a defense to enforcement – either fraud in the 
execution voiding the agreement, or a statutory defense of waiver or revocation (see § 1281.2, 
subds. (a), (b))--that party bears the burden of producing evidence of, and proving by a 
preponderance of the evidence, any fact necessary to the defense.”  (Rosenthal v. Great 
Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413.)  The Court finds that Defendants 
have not met their burden.   
 
 “Arbitration is recognized as a matter of contract, and a party cannot be forced to 
arbitrate something in the absence of an agreement to do so.' [Citation.]” (Cheng-Canindin v. 
Renaissance Hotel Associates (1996) 50 Cal.App.4th 676, 683 and Cal. Code of Civil Procedure 
§1281.2).  Although arbitration has become an accepted and favored method of resolving 
disputes, “judicial enthusiasm for alternative methods of dispute resolution must not in all 
contexts override the rules governing the interpretation of contracts… ‘[T]he policy favoring 
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arbitration cannot displace the necessity for a voluntary agreement to arbitrate.’”  (Victoria v. 
Superior Court (1985) 40 Cal.3d 734, 738-739.)    
 
 In this case there is no dispute as to the relevant facts necessary to decide this motion.  
The sole question is whether the contract itself – identically attached both to the Complaint and 
to the Motion to Compel Arbitration – does or does not contain an actual agreement to 
arbitration.  It does not. 
 
 The contractual document itself specifies, with precision and clarity, exactly how the 
parties would or would not incorporate an arbitration agreement into the larger contract.  The 
section labelled “Arbitration of Disputes” is attached as the third page of the contract.  It outlines 
the right to mediation and the requirement to mediate disputes.  In all-upper-case lettering, it 
states:  “NOTICE: BY INITIALING IN THE SPACE BELOW, YOU ARE AGREEING TO HAVE 
ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THE ARBITRATION OF 
DISPUTES….”  The space below has two signature lines for initials that follow the words “I 
agree to arbitration.”  These lines are left blank.  That is, neither party initialed the lines provided 
for them under the above text. 
 
 Following the lines for initials are the following words in uppercase lettering: 
 

 IN THE EVENT THAT CONTRACTOR AND OWNER HAVE NOT EACH 
INITIALED THE ARBITRATION PROVISION ABOVE, THEN IT SHALL BE 
CONCLUSIVELY AGREED WITHOUT A SUBSEQUENT WRITTEN 
AGREEMENT BY ALL PARTIES, THAT NEITHER PARTY AGREES TO 
ARBITRATE, AND THE ARBITRATION OF DISPUTES PROVISION SHALL 
NOT BE DEEMED TO BE A PART OF THIS AGREEMENT. 

 
 This paragraph determines the result of this motion by its square language.  Contractor 
and owner “have not each initialed the arbitration provision above”.  Hence, it is “conclusively 
agreed … that neither party agrees to arbitrate, and the arbitration of disputes provision shall not 
be deemed to be a part of this agreement.” 
 
 The existence of an agreement to arbitrate, whether as a stand-alone agreement or as a 
purported provision of a larger contract, is ascertained by the same criteria as with any other 
alleged contract.  When the parties, in the contract documents, have agreed to a particular 
action or method that constitutes the making of that contract, that agreement as to method of 
entry into the contract is determinative, unless they later agree to some other mode of contract 
formation. 
 

When it is clear, both from a provision that the proposed written contract 
would become operative only when signed by the parties as well as from any 
other evidence … that both parties contemplated that acceptance of the 
contract’s terms would be signified by signing it, the failure to sign the agreement 
means no binding contract was created. 

 
Banner Entertainment v. Superior Court (1998) 62 Cal.App.4th 348, 358. 
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[W]hen the parties have themselves fixed the manner in which their assent is to 
be manifested, an assent thereto, in any other or different mode, will not be 
presumed. 

 
Id. at 359 (italics omitted), quoting Kessinger v. Organic Fertilizers (1957) 151 Cal.App.2d 741, 
750.  In Banner, while there may have been at least some form of contract created, the parties 
contemplated that a “more formal agreement” incorporating an arbitration provision would be 
reduced to writing later.  Because this did not occur, there was no agreement to arbitrate. 
 
 Here, plaintiff sues upon a contract, though her views on the contract’s status are 
somewhat confusing on the present state of the pleadings.  Whether the printed arbitration 
provision is part of that contract, however, must be judged by ordinary principles of contract 
formation.  Because the proffered arbitration clause itself states that it comes into force only 
upon initialing by both sides, and neither side initialed the provision, under the principles of 
Banner, Kessinger, and similar cases, there was no agreement to arbitrate.  Or, coming at the 
issue from the opposite end, the express provision that there is no arbitration agreement, absent 
initials, itself does form part of the contract. 
 
 Defendants rely solely on a prior page of the contract.  Ms. Huppert initialed a box 
entitled “Arbitration” on page 1 indicating that she consented to arbitration. The text in the box 
states, “Initial this box if you agree to arbitration.  Review the ‘Arbitration of Disputes’ section 
attached.”  There are two fatal flaws in this reliance.  First, initialing that box on page 1 is not 
how the contract itself specifies that an arbitration agreement is to be created.  In the “Arbitration 
of Disputes” section referred to in that box, it is required that the parties must “initia[l] in the 
space below” (on page 3), and that if both parties have not so initialed, there is no arbitration 
agreement. 
 
 And second, only the owner – not the contractor – has initialed any box on page 1 
referring to arbitration.  The place for the contractor’s express agreement to arbitration is on 
page 3, under the direction “BY INITIALING THE SPACE BELOW”.  That initials line is blank.  If 
the shoe were on the other foot and it were plaintiff that were seeking to compel arbitration, 
defendants would be arguing that they never signed or initialed anything creating any arbitration 
provision – and defendants would be correct. 
 
 A somewhat similar situation arose in Marcus & Millchap Real Estate Investment 
Brokerage v. Hock Investment (1998) 68 Cal.App.4th 83.  There, as here, an express provision 
in the form contract provided for arbitration, if both sides initialed the provision.  One side did so 
initial, but the other did not.  The court held that, absent the required initials from both parties, 
the arbitration provision had not been agreed to.  It rejected the argument that the party that did 
initial may be bound to the arbitration provision on the strength of its own initials, 
unaccompanied by initials from the party now seeking to force arbitration.  Here, even if we were 
to accept plaintiff’s initials in the box on page 1 as a substitute for her initials where they are 
called for on page 3, there still would be no initials on either page, manifesting defendant’s 
agreement to arbitrate. 
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 As stated above, the existence of the agreement is a statutory prerequisite to granting 

the petition.  Here, Defendants have not met their burden of proving the existence of valid 

arbitration agreement. The motion is therefore denied. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00580 
CASE NAME: JANE ROE VS. MT DIABLO U.S.D 
HEARING ON MOTION TO SEAL APPLICATION TO PROCEED UNDER FICTITIOUS 
NAMES  /  FILED BY JANE ROE 
* TENTATIVE RULING: * 
 
Off calendar.  The motion was granted previously. 
 

  

 8.  TIME:  9:00   CASE#: MSN17-0369 
CASE NAME: MATTER OF 1235 KENWAL ROAD #C 
HEARING ON PETITION RE UNRESOLVED CLAIMS AND SURPLUS PROCEEDS 
FILED BY QUALITY LOAN SERVICE CORP. 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 

  

 9.  TIME:  9:00   CASE#: MSN17-0590 
CASE NAME: CLAIM OF MEIRA BAILEY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

10.  TIME: 10:00   CASE#: MSL15-02539 
CASE NAME: WELLS FARGO BANK VS. AGUILA 
COURT TRIAL - SHORT CAUSE / 002 DAY(S) 
* TENTATIVE RULING: * 
 
The hearing was vacated. 
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11.  TIME: 10:00   CASE#: MSN17-0449 
CASE NAME: CHAN VS. MARTINEZ 
COURT TRIAL - SHORT CAUSE / 002 DAY(S) 
* TENTATIVE RULING: * 
 
Hearing vacated.  The parties have entered a stipulated judgment. 
 

 

 


